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Dear MMr. Harris:

whether a bank of a

foreign nation, hAving recei a certificate of authority

business linc WST _rfasons to be given, I conclude

that un: Sresent statutes it may not do so,

Section

5 of the Foreign-Banking.OfEice Act
(I11. RAyNgtat. Y7, ch. 16 1/2, par. 502,05) defines

' as a bank overating under the

"foréigﬁ bankdnre~Corporation’
laws of a foreign natioﬁ, and not.controlled by United

btates citizens or by corporations organized under the laws
of the United States. Section 3 (I11. Rev, Stat, 1977, ch.

16 1/2, par. 503) cheﬁ provides as follows:
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"A foreign banking corporation, upon receipt
of a certificate of authority from the Commissioner
may cstablish and maintain a single banking office
in the central business district of Chicago and
may . conduct thereat a general banking business.

No such foreign banking corporation is, however,
entitled to a. certificate. of authority under this
Act unless, under the laws of the country under
which such foreign banking corporation was
organized, a State bank and a national bank may be
authorized to maintain a banking office which

may engage in a general banking business or may be
authorized to own all the shares (except for
directors' qualifying shares) of a banking organ-
ization organized under the laws of such country.

Upon receipt of a certificate of authority
under this Act, a foreign banking corporation
may conduct its banking business in this State
with the same, but no greater, rights and privi-
leges as a State bank, and eXcept as otherwise
provided in this Act, subject to the same duties,
restrictions, penalties and liabilities now or
hereafter imposed under the Illinois Banking Act
upon a State bank." (Emphasis added.)

In turn, section 3 of the Illinois Banking Act
(I11. Rev. Stat. 1977, ch. 16 1/2, par. 103) provides that:

"It shall be lawful to form banks, as herein
provided, for the purpose of discount and deposit,
buying and selling exchange and doing a general
banking business, excepting the issuing of bills
to circulate as money; and such banks shall have
the power to loan money on personal and real
estate security, and to_accept and execute trusts,
and shall be subject to all of the provisions of
this Act." (Emphasis added.)

Although it can be argued that the words '"may conduct its
banking business in this State with the same, but no greater,
rights and privileges as a State bank" give foreign banks

the same powers as Illinois banks are given by section 3 of
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the Illinois Banking Act, including the operation of a trust
department, the contrary interpretation, for reasons dis-
cussed below, is more persuasive.

The first reason can be seen}from a close examina-
tion of the wording of the Foreign Bankihg Office Act itself.:
Its basic grant of authority states that a foreign bank may
conduct "a general banking business". The terms "banking
business" and '"general banking powers" have been. defined by
the Illinois Supreme Court, and these definitions do not
include executing trusts. In Wedesweiler v. Brundage (1921),

297 I11. 228, 235-36, the court stated.

" * ok %

* % % In Mercantile Nat. Bank v. City of New York,
121 U.5.138, it was said:. 'The business of banking,
as defined by law and custom, consists in the
issue of notes payable on demand, intended to
circulate as money where the banks are banks of
issue; in receiving deposits payable on demand; in
discounting commercial paper; making loans of.
money on collateral security; buying and selling
bills of exchange; negotiating loans+ and dealing
in negotiable securities * * %' % % % Banks
frequently buy and sell government and municipal
bonds and the stocks and bonds of private corpora-
tions for themselves or for others for whom they
act as brokers, they make collections for others,
they make loans on the security of real estate
mortgages, and they act as trustees by appointment of
courts or under wills or deeds. They do these
things, not becausc they are banking functions or
are strictly incidental to the¢ banking business,
but because they can do them advantageously in
connection with the banking business. The brokerage
business, the collection business, the mortgage
loan business or the business 0oL acting as trustee:
does not, therefore, become banking business."
(Emphasis added.)
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Similarly, in Knass v. Madison and Kedzie Bank (1933), 354

Iil. 554, 563, the court said.

" * % *

* % * The words 'general banking powers' are
to be used in their common and ordinary sense.
The ordinary and usual powers exercised by banks
in doing general banking business are to loan
money, to discount notes, reccive deposits and
deal in commercial exchange. They possess other
powers, some of which are specifically conferred
by_statute, but these are the usual powers ex-
ercised in doigg a_general banking business.'

Ty

(Emphasis adde
This established legal construction of the scope

of "banking" and "general banking business" makes it clear
that the phrase "a foreign banking corporation may conduct
its banking business in this State with the same, but no
greater, rights and privileges as a State bank," as used in
section 3 of the Foreign Banking Office Act, means that a

foreign banking corporation may conduct its banking business,

as defined by the courﬁs, with the same rights as a State
bank,.but not other businesses which State banks happen to
be alloﬁed to conduct. |

The sccond reason for interpretihg the Actlas not
allowingrforeign banks to execute trusts in Illinois is
evidénﬁ«frbm an examination of the histofy leading up to

theApaésage of the Act. Illinois banks have been allowed to

execute trusts sincce at least the passage of "AN ACT
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concerning corporations with banking powers" (Laws 1887, P.
89) and its approval the next year by the voters. Sections
102, 103 and 166 of The Business Corporation Act, passed in
1933 (Ill. Rev. Stat. 1951, ch. 32, pars. 157.102, 157.103,
157.166) in conjunction with "AN ACT to provide for and
regulate the édministration of trusts by trust companies"
(I11. Rev. Stat. 1951, ch. 32, par. 287 ct seq.) until 1953
allowed corporations of other States and other nations to
qualily to execute trusts in Illinois under the same terms
as banks and other corporations established in Illinois:
they were required to deposit security with the Auditor of
PuBlic Accounts (later changed to the Commissioner of Banks
and Trust Companies) and to receive a certificate of authori-
ty from that officer.

However, a majqr change in'this law was brought
about by the enactment of three bills (Housé Bills 732,'733
and 734) in 1953 (Laws 1953, pp. 1148-1152). These enact-
ments removed the aﬁthority of "foreign" cérporations to
quaiify to execute trusts under the same statute as Illinois
banks and corporétions, providing instead that any such
authority would have to be found in House Bill 732, "AN
ACT authorizing foreign corporations, including banks * * %
to act in a fiduciary capacity in this state, etc." (Ill.

~ Rev. Stat. 1977, ch. 32, par. 304.1 et seq.). House Bill
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734, withdrawing the previous authority given by The Business

Corporation Act to foreign corporations to execute trusté,

did not define "foreign corporation", but that term was

already defined in subsection 2(b) of The Business Corporation

'Act (I11. Rev. Stat. 1953, ch. 32. par. 157.2(b)), which Act

the bill amended, as "a corporation for profit organized

under laws other than the laws of this State." The result

éf these changes was that corporations ofveither another

State or another nation no longer could accept trusts under

the same Act which applied to Illinois banks and corporations,

but must seek authority to do so under the neﬁ "ACT authorizing

foreign corporations, including banks * * * to act in a

fiduciary capacity in this State, etc." juét mentioned. =
Section 1 of that Act (Ill. Rev. Stat. 1977, ch.

32, par. 304.1) is as follows:

"'Foreign corporation' as used in this Act
shall mean:--

(a) Any bank or other corporation now or
hereafter organized under the laws of any state
or territory of the United States of America,
including the District of Columbia, other than the
State of Illinois, and

(b) Any national banking association having
its principal place of business in any state
or territory of the United States of America,
including the District of Columbia, other than the
State of Illinois." (Emphasis added.)

Section 2 of the Act authorized any "foreign corporation" to

act as trustee or in other fiduciary capacities in this
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State, of (1) it is authorized by its State of incorporation
or domicile to act as a fiduciary, and (2) its State of
incorporation or domiéile grants feciprocal privileges to
Illinois corporations. However, section 5 of the Act (Ill.
Rev. Stat. 1977, ch. 32, par.»304.5) provides that no_fofeign
éorporation may act in such fiduciary capacity in this State
until the Commissioner of Banks and Trust Companies has
determined that it aﬁd its State of incorporation or domicile
meet the criteria set férth=in section 2 and. summarized
above.

Thus, the General Assembly has established a co-
6rdinated plan governing banks and other corporations that
wish to execute trusts. Those incorporated or domiciled in
this State, in order to execute trusts, must make the pre-
scribed deposit with and receive a certificate from the
Commissioner of Banks and Trust Companies under the "ACT to
provide for aﬁd regulate the administration of trusts by
trust companies'" (Il1l. Rev. Stat. 1977, ch. 32, par. 287 et
seq.). Those incorporated or domiciled in other States or
territories of the United States must receive a certificatg
from the Commiésioner of Banks and TrustTCompaniés under ﬁhe%
"ACT authorizing foreign corporations, including bahESe* #,#E
to act in a fiduciary capacity in this State, etcl? flli. I$g

Rev. Stat. 1977, ch. 32, par. 304.1). No provision in this
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' statutory scheme has been made for allowing corporations of
other nations to execute trusts in Illinois, It is difficult.
to believe that in passing the Foreign Banking Office Act,

the General Assembly would have intended to allow foreign banks
to execute t#usts in Illinois without making appropriate
changes in the statutes governing administration of trusts

by trust companies. This confirms my conclusion that banks

of foreign nations are not now authorized to do trust
business in Illinois.

You have also asked, should my opinion on your
question be in the negative, what effect this might have on
the reciprocal provision of the Foreign Banking Office Act.
This provision, in section 3 of that Act, quoted earlier
(I11. Rev. Stat. 1977, ch. 16 1/2, par. 503), is as follows:

‘ " % % * No such foreign banking corporation

-is, however, entitled to a certificate of authority

under this Act unless, under the laws of the

country under which such foreign banking corporation

was organized, a State bank and a national bank

may be authorized to maintain a banking office:

which may engage in a general banking business or

may be authorized to own all the shares (except

for directors' qualifying shares) of a banking

organization organized under the laws of such
country.

* % % . BT
My answer is that the opinion expressed above hgé no effect .

on reciprocity, so far as the Commissioner of Banks and

St

Trust Companies of the State of Illinois is concerned. Your]

e 45

et T
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only duty in this regard is to determine whether the foreign :
nation-in question. allows Illinois banks to carry on a -
banking business there. Should any'foreign nation decide to
- exclude Illinois banks unless its own banks are allowed =
trust poWers in Illinois, that would be a matter for the
éonsiderationvof the General Assembly. |

Very truly ydurs,

ATTORNEY GENERAL




